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A Report on Legislative Activilies of United Natwons and other
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 The twenty-minth session of UNCITRAL was held in New York
rom 28 May to 14 June 1996, The substantive topics before this session
(i) Electronic Data Interchange draft Model Law, (i) International
mercial Arbitration. draft Notes on Organiang Arbitral Proceedings,
W&Tmmer}ﬁnmw
ind (v) Recervables financing: assignment of receivables

At this session, the major accomplishments of the Commission were
areas of Electromic Data Interchange (ED1) and International
-ommercial Arbitration In the field of EDI, the Commission formally
,q' ed the text of the Model Law on Electronic Commerce alongwith a
to Enactment of this Model Law with a view 10 providing guidance to

sl ﬂﬂlmmlmrhmlpplyﬂrmﬂuhdudﬂhw In the field of
| Commercial Arbitration, the Commission approved the
ﬂﬂ:ﬂrtﬁﬂd’umﬂrpﬂamhrﬁhﬂﬁmndmnnnﬁfﬂi
lt'lhprumt session and decided to entitle the adopted text as
LAL Notes on Oryanizing Arhitral Proceedings’ and 10 produce i
separate publication for wider circulation in the concerned circles. On
pic of BOT Projects, significant progress was made in the sense that
ecretarial was asked to undertake the preparation of a legislative guide
ates 10 assist them in enacting or modemizing their national lemstation
hﬂﬂT#ﬁmhgﬂnﬂﬂurmﬁum As for the contractual
cts of the BOT projects, the Secretanat has been directed 1o continue
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monitonng the work of other orgamzatons such as ECE and Internationa)
Federation of Consulting Engineers (FIDIC ) with a final objective of preparing
a legal guide on selected types of contractual clauses in project agreements
between governments and concessionaires that give nse o particular
dhificulues

As regards the topic of Cross-border Insolvency. the Commission
noted with appreciation the work accomplished by s Working Group
on Insolvency Law resulting in the first draft provisions on judicaal
cooperation and access and recognition in cross-border insolvency and
expressed the hope that the Working Group would be eble to submit a
draft lewislative text for consideration at its thirtieth session in 1997
Subsequently, the Working Group at its twentieth session, 7- 18 October
1996 {AVCN.9433) and twenty first session 20 - 31 lanuary 1997
(AVCN %435) progressed with the consideration of the newly revised
articles of the draft LINCITRAL Model Legisiative Provisions on Cross-
Border Insclvency, presented by the Secretaniat. At its twenty-first
session, the Working Group considered draft aricles 1 10 22, but for
lack of time was unable 1o disouss draft article 23 Yet. in line with the
hope expressed by the Commission at its twenty-ninth session, the
Working Group decided to submit the draft Model Legislative Provisions
t0 the Commissionfor consideration and completion ut its thirieth session,
scheduled to be held on 12 - 30 May 1907

In regard to the last topic of Asugnment in Receivables Financing.
the Commission noted the progress made by its Working Group on
International Comtract Practices which has been entrusted with the rask
of preparing a uniform law on assignment in receivables financing
Subsequently, the Working Group on International Contract Practices, at
its twenty-fifth session (8-19 July, 1996) adopted the assumptions that
the uniform law being prepared would take the form of a convention and
would harmonize assignment - related practices existing under national
laws { A/CN 9/432) The Working Group considered the revised version
of the drafl uniform rules (A/CN 9WG. 1I/WPRT) and requesied the
Secretanat to prepare a revised draft in the light of the defiberations ax
the Working Group

128

Since the work in UNCITRAL on the topics of Cross-border
Svency and Assignment i Receivables Financing i still in formative stages.
the fiollw muﬂmmlmh'm[ijmmmﬂmrniccm.
i Notes on Organizing Arbitral Proceedings: and (iil) BOT Projects

[

1 Electronic Data Interchange :

hhdduwmﬂmmuni‘mmm{iﬁdc

The Commission at its 25th session in 1992 had mandated s
Works Emmmmlinmﬂtmﬂdlnuddhwmumnﬂw
leal framework applicable 1o exchanges of commercial fransactions
lving the use of ED and other modem means of communication. The
mmmmdlulﬂhmlﬁim‘ fior that purpose.
4 at ifs 28th session approved the Draft Model Law on Legal Aspects of
=0 and related means of communication’ consisting of 14 articles. The
Commissson at its 28th session (1995) approved the text of Articles | and 3.
o 14, leaving the remaining articles for consideration at its 29th session
The Commission. at its 28th session. had also reviewed the draft of a Guide
- whw:u:wﬂmmaﬂnwuwmm-ﬁ
had thts:m:numm‘nmnuughnlnwmmdtmm
ession A subsequent development was that the Working Group on ED at
i —'mhdprepandlddimuldnﬂmmrypmmamdulw
ific issues of contracts of carriage of goods involving the use of
age l'urpn:ﬁbluddmmupmltnﬂ}ammcluwimf.u
ion, the Commission had before it for consideration: (i) Articles
2and 1210 HmhMuddle{ﬁ}lh:ndﬂﬂmﬂdnﬂmmtmlywummu
red by the Working Group on EDI addressing the specific issues of
tracts of carnage of goods involving the use of data messayes for possible.
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iddition as part 11 to the Model Law, and (iii) and the revised text of the
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dralt Guide prepared by the Secretaniat * At the end of its dehberations, the
Commission adopted the final text of the Model Law under the caption
“UNCITRAL Model Law on Electronic Commerce™ and the Guide 1o the
Enactment of the Model Law mandating thew publication as a sinigle
document  The Commission has requested the UN Secretary-Geneval 1o
transmit the Model Law and the Guide to Govermments and other imerested
parties and 1o recommend to States to give favourable consideration 1o the
Model Law when they enkct or revise their laws applicable 1o alternatives 1o
paper-hased forms of communication and storage of infbrmation.

The UNCITRAL Model Law on Electronic Commerce: An overview

The UNCITRAL Model Law consists of two parts  Pant One is
ntended to regulate electromic commerce in general while Part Two is
mtended 10 regulale commerce in specific aress, i ¢ the use of electronic
media for the carriage of goods presumably by any mode ot
wansportation. Pan One 15 sub-divided into three chapters  Chaper |,
which consists of Articles | 10 4, sets out the general provisions on
sphere of application, definitions of the terms used in the Model Law.
principles of interpretation and the extent of party sutonomy in varying
the terms of the Model Law, Chapter [T lays down the basic rules for the
adaptation of the legal requirements applicable 1o paper-based foitns of
communication to data messages. Chapter 1, which consists of Articles
L1 to 15, sets out the procedural rules for the communication of data
messages Pan || which has only one chapter s made up of Articles 16
and |7 As stated earhier, this part addresses issues ansing from the use

of data messages in the context of contracts of carmage and transport
documents.

Article | on Sphere of application is apphcable to any type of
information, which is in the form of electromic data and used for
commercial purposes (national or international context). The Model
Law provides enough scope for States 1o incorporate provisions keeping
in mirsel thetr need for the same, for example the Model Law does not affect
the rights of consumers under various national legislations.
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Article 2 of the Model Law dﬂﬂn:‘d:im“ message’”. *E!;;Ttmﬁ
i 1), “onugnator”, “addressee”, "interme

m; n:::tfnn IA “1:IJ:|!:I message” 18 the informetion generated,
sent, received or stored by electronic, optical or related means. This
data is not limited to EDI, electronic mail, telegram, telefax or telecopy
The list has been kept Hlustrative and not exhaustive. keeping in mind
future technological imnovations “Electronic data interchange :s_th:
transfer of information from one compuler to another in a standardized
or structured format, “Originator” is a persona by whom or un_whun
‘behalf a data message is claimed to have been iﬂ'll':rlhil.lmunt melude
& persan deputed by the originator, “Addressec” is a person who is
10 receive the data message generated by the onginator M..
this does not includea person deputed by the addressee “Intermediary
s a deputed person (on behall of the originator ar the addressee) whoas
gupposed to send, receive. store or perform any other duty with respect
o the data message.

Article 3 lays down the principles aecording to wlﬁnlrn_hehl'lo-dul
Law is 10 be interpreted  These include its nternational orign and the
 peed to promote uniformity in mlpp\li:uma_nﬁwﬂfgmﬁ_
faith  Questions not expressly settled therein are 1o be sa!@mul in
conformity with the gencral principles on which the Modei Law is based.
i

. aragraph (1) of Article 4 on enshnnes
El-prh:iph nl’pqr?ty}m:umm in relation to Chapter 11l of Part One of
the Model Law entitled icatio 1t allows
contractual derogations from the provisions of the Mulde_l Law set oul iIn

“hapter 111 Since this could be misinterpreted as restricting the E'eqdum
of contract where it might be recognized by applicable rules of national
paragraph (2) clanfies that parties are free (o modify any rule of
contained in Chapter 11 entitled ~ Application of Legal Requirements
1o Data Messages”, if i is permitted by applicable rules of law




Article 6 on Writing in para (1) adapts the legal requirement of
“writing 10 a data messaue It states that a data message satisfics the
legal requirement of “wniting’ if the information contained therem 15
accessible and capable of being used subsequently for reference
Paragraph (2) applies wrespective of the fact, whether the requirement
i in the form of a legal obligation or that the law simply provides for
consequences for information not beng in writing. States are free not 1o
apply the provisions of this article if they so deem fit

Article 7 on Signature lays down the criteria for adapting the
legal requirements of “Signature™ 1o a data message It states that such
requirement will be met if, firstly, a particular method 15 used to wdennify
the person (o whom the data message is aitnbuted and it indicates his
approval of the information contained in the data message  Secondly, if
the method used was reliable and appropnate for the purpose for which
the data message was generaled or communicated, in the light of the
prevailing circumstances and relevant agreements  Paragraph (2) of
this article gives an option W enacting States to exclude the application
of this urticle to matters as may be deemed fit by them

Article 8 on Orginal lavs down two legal reguirements for a
datn message in “original” form. These are firstly, if there exists a
trustworthy assurance as to the integrity of the information contained in
the data message from the time 1t was first generated in is final form and
secondly, of required the information 15 capable of being displayed to
the person 10 whom it is presented. The tests of integrity and reliability
are the ability of the information 1o remain complete and unaltered, despite
the fact that an endorsement was added in the normal course of
commumcation. storage or display. The standard of reliability must be
nssured in light of the purpose for which the information was generated
and all other relevant circumstances. States have been given the option
of not 10 applying the provisions of this article, if they so deem fit

Article 9 on Admussibility and evidentiary value of data messages
states that in any legal proceedings the admissibility and evidentiary value of
data messages should not be discriminated as agsinst the documentary
evidence on the ground that it is an electronic message or if it is the best
possible evidence available on the ground that it is not in its origmal form

Anticle 10 on Retention of data messages lays down the conditions
for adapting the rule relating to the retention of documents o records to
the retention of data messages  These conditions are (1) the mfnmfitir:m
contained should be accessible to be used for future reference, (i) the
datas message should be rerained in the format in which 1t was generated,
sent or received or in a format that can be dnmnmtr_lmd sccurately to
represent the message . {iii) the message 15 retained in lL|| I}nlgmll form
<o as 1o indicate its origin and destination, the date and time it was sent
ar received  The obligation 1o retain data messages, hnwml-.n dn-u! nol
extend to retaining any of the transmittal information associated with a

data message

Article 11 on Formation | states that
parties are free to validly conclude a contract (affer and acceptance) by

i i { data

means of data messages, unless otherwise agreed, ..1.1"5 use o
messages shall not be denied validity or enforceability and shall be
pn par with paper based contracts. States are free 1o derogate

:&mﬂ the application of this rule, if they so deem fit,

! ' ' 1 containg

Article 12 on Recognifion by, parties of data messages
the same trend of legal sanctity, also seen in Articles 5.9, 10 and |1
which affords legal effect to a declaration of will or any other statement

 between the originator and addressee of a data message.  States are
'ﬂ.in fmr-tz prcgldude the application of this provision, if they s0 deem
fit.

F

Article 13 on Anrbution of dala messages sets out a et it
‘complex but useful provisions. Paragraph (1) states that the ﬂngm::ln;
will be bound by a data message if he sent that message him
%mﬂ}ﬂlrﬂmmﬁduﬂmhmﬂﬂmhﬂdwﬁthmd
;'jlfldm;-lmgeiﬁt was communicated by a person authonzed to act
“on his behalf or by an information system programmed by of unlhdﬂlfﬂ
of him to operate automatically. Paragraph (3) deals with two kinds
TMMM:Merﬂym:mmum-
that of the originstor. firstly, situations in which the addressee properly
wmmmmmwmmmx
undd secondly, situations in which the data message resulted from
ﬂ;mmwmurmwmmmmw
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had sccess 1o the ongimator s suthentication procedures. However, under
paragraph (4), the orgnator would be released from the binding effect of
the data message after the time the notice was recaved by the addressee to
the effect that the data message was not that of the onginator  Under
paragraph (5), the addresses is entited to rely on the data message up 10 the
point oftime it leamt that the message was not that of the ofgmator. However,
the addressec is not 50 entitled when he knew or should have known, by
exercising reasonable care or usiny any agreed procedure, that there were
errors in the transmission of the data message  Paragraph (6) entitles the
addressee to regard each data message as a scparate message and Lo act on
that assumption unless he knew or should have known, by exercising
reasonable care or using any agreed procedure, that the repetition was a
duplication

Article 14 on Acknowledgement of receipt 1s supposed to be used
on the discretion of the onginator, as a part of his business decison. It does
not address the legal consequences that follow from non-receipt of
acknowledgement This aspect is left to the national laws. When it is agreed
as between the onginator and the addressee that an acknowledgement will
be sent in a particular format, it may be sent by means of (a) any
communication by the addressee, automated or otherwise and (b) any other
conduct of the addressee as a sufficlent indicator. When it 1s ayreed that a
data message is conditional on recespt of an acknowledgement, the message
is treated as if it was never sent, until the acknowledgement s recerved

Article | 5 sets out rules for the determination of the time and place
of dispatch and receipt of data messages A dispatch of a data message
poturs when it enters an mformation system outsde the control of the ongnator
or the person who sent the message on behalf of the onginator The tme of
receipt of a data message occurs (i) where the addressee has designated an
information system for the purpose of receipt of the data message, when that
data message enters the designated information system, (n) where the data
message does not enter the desagnated information system, al the time the
data is retnieved by the addressee, and (iii) where the addressee has not
designated an information system, when the dala messaye enters the
information system of the addressee.

A data messaye is deemed to be dispatched at the place where the
nginator has its place of business and is deemed to be received at the place
 where the addressee has its piace of business. Where the ariginator has
more than one place of business, the relevant place of business is that which
has the closest relatianship to the underlyiny transaction, but in the absence
off an underlying transaction. the principal place of hn_:smeas. Where_the
onginator of the addressee does not have a place of business, reference is to
b tnade 10 his habitual residence.

part Two of the Model Law has a smyle chapter consisting of
Arncles 16 and 17 This part sets forth rules of a specific nature as
distinet from the general rules contained in Part One of the Model Law
‘Part Two of the Model Law provides a legal framework for facilitating
the use ol electronic communications in the context of carmiage of koods
andtransport documents 1t is intended to apply equally to non-negotiable
ansfer of documents and to transfer of rights i goods by way of
: bills of ladng

Article 16 on Agtions related 1o contracts of carmage of good:
states that Part Two is applicable to the use of data message in any
action undertaken in connection with of in pursuance of a contract of
iage of goods, without derogating from the provisions of Part One
‘of the Model Law, particulariy Articles 7and 8 uﬁhl:hhddhw_mtmg
'-!-PJ;'- thihe guaraniees of rehability and authenticity of electronic equivalents
10 transport documents An illustrative list of any action’ pursuant 10 &
2 d‘mﬂ'guudsumminmhpmlguphs[a}mmlnt'thm
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Articke 17 on Transfer Documents frames rules in regard to the use
% messages relating to transport documents. Paragraphs { 1)and (2)
that data messages should be treated as equivalent to paper
documents both where the use of specific documents is mandated by law
&nd where parties freely choose to perform an act by means other than
Writing. hut domy so would carry an adverse consequence. Paragraph (3) is
& core provision of this article 1t states that ifa right or obligation is to be
ed 10 a particular person, and no other person, and the law requires
iEh conveyance (o be effected by the use of o paper document, that

iirement is met if such conveyance is effiected by using one or more data




messages, provided a reliable method 15 used to render such data message
or messages unigue. The word umque qualitying the data message or
messages 15 mtended 1o exclude the possibility of such nghts or obligations
bein transterred to or acquired by other persons. Under paragraph (4), the
standard of reliability required for the conveyance of a nght or obligation 1o
a particular person under paragraph (3) is to be assessed in the hght of the
purpose of the conveyance or in the light of all relevant circumstances
surrounding the conveyance. Paragraph (3), which is a necessary complemen
to the paragraph (4), addresses the concerns anging from the snmultaneou:
use ofboth the paper documents and data messages in connection with the
same contract of transport, taking into account the possibility of the parties
reverting from data message interchange to paper-based transactions. It
states that where data messages are used to effect any action relating to - (i}
wranting, acquiring, renouncing. surrenderning, transterring or negotiating nyghts
m goods. and (1) acquiring or transferring rights and obligations under a
contract of carnage of goods (Article 16, paragraphs (0 and (g)) and
subsequently the parties revert to the use of paper documents, no such paper

document shall be valid unless the parties had formally terminated the use of

data messages and substituted in its place the use of paper documents The

paper document issued in these circumstances must contain a statement of

such termmation. Such substitution wall not affect the ngghts and obligations
of the parties involved. Paragraph (6) provides for the applicability to a
contract of carmage of goods contained in, or evidenced by, data messages,
of the rules of law that would have been applicable to the contract had it
been contained in, or evidenced by a documentary bill of lading  The purpose
of paragraph (6} 1s to deal directly with the application of certain laws 1o
contracts for carriage of goods by sea. For example, under the Hague and
HagueVisby Rules, a comract of carriage means a contract that is covered
by abill of lading.  Use of a bill of lading or similar document of title results in

the Hague and Hague-Visby Rules applymg compulsorily to a contract of

carmiage. These Rules would not automatically apply to contracts effected
by one or more data messages. Paragraph (6) is intended to ensure that the
application of these rules is not excluded by the mere fact that the data
messages are used instead ofa bill of lading in paper form. Para{7) gives an
aption to enacting States 1o exclude the application of this article to matters.
as may be deemed fit by them.

The Sixth Committee of the General Assembly, at its Fifty-first
gession recommended all States to give favourable consideration 1o the Mode!
Law on Electrenic Commerce when they enact or révise their laws in view
~ofthe need for uniformity of the law applicable to alternatives Lo paper-
- pased methods of communication and storage of information.

wu

In & changing world scenario and 4 booming information age, the
faw needs , 'to keep pace with technological changes. Technological advances
ﬁ alwitvs ahead of legal regulation. In view ofthis, the Model Law prepared
oy UNCITRAL to assist States in regulating electronic commerce 18 a step
. ;&nght direction. However, while appreciating this inibiative. it must be
& prme in mind that such a kind of Model Law without financial and technical
‘nesistance would mean little to the developing world  In the view of the
A Secretariat, UNCITRAL and other intermational institutions must
sme forward to promote infrastructure of electromic commerce in the

r.:_.__ B2 L 1 mlginrﬁ

The Model Law is a revolutionary piece of Tegislation whereby legal
ainctity will be accorded 10 a host of national and international contractual
ansictions via data messages. This, in the view of the AALCC Secretanat.
ﬂ'ﬂ'nwupuh:rnufumm such as rights of the orwinator of data messages,
luties of the addressee and rights and labilities of infermediaries.
Antermediaries form a part of the “service industry’. which still remains an
sue where legal consensus on the international level has not evolved. Other
DI areas. which need a closer look are contral of finances or possible
of tax evasion and demarcation between commercial and non-
nercial agreements. In sum. it is heartening to note that the Model Law
ddes ample scope for States to enact its provisions, keeping in mind
public policy and interests.



ML UNCITRAL Notes on Organizing Arbitral Proceddings
Background

The Commission commenced work on this topic at the 26th session
in 1993 The first draft entitled *Draft Guidelines for Preparatory Conferences
in Arbitral Proceedings” was examined by the Commission in 1994 * Pursuang
to the discussion held in that session the Secretanat prepared & text entitled
“[irafl Notes on organizing Arbitral Proceedings”™ which was considered by
the Commission at its 28th sesson in 1995 7 At the present session the Drafi

otes consists of an ntroduction outlning the nalure, purpose. use. procedure
and subject-matters (o be considered in organizing an arbitral proceedings
The Notes also contain a detailed list of matters for possible consideration n
organizing arbitral procecdings

Salient Features of the UNCITRAL Notes on Arbitral Proceedings:
Purpose
e The purpose of the Notes is 10 assist legal practitioners in arbitration
mhﬂllglh:nuiuqlmmntmmﬂmmmmngmlrhiml
proceeding The emphasis is on helpmg the growth of ntermabonal commercial
bt

Non-binding nature

The Notes are persuasive m nature and not binding - Arbitral tribunals

are free to use the Notes ifthey so deem fit The Notes are general in nature
and are not to be used as arbatration rules.

*Deoc. No. AMS | 7. pages 291-29%
* Doc. No AVCN RIW\AGd |
*Doc No ACN WD

"Doc. No. AR 7. paras 314-373

ion and wiefulness of well-timed decisions in organiring

Subject 10 the law governing the procedure for arbstration, the
| parties are free to agree ta the arbitration rules binding upon them This
helps the arbitral tnibunal to take decisions in organzing an artwiral proceeding
 which enables a just and cost cfficient settlement of the dispute

 The arbitral tribunal is thereby granted a cenain amount of
discretion to mform the parties of a time-limut, and manner in which the
shitration can be conducted  This is especially helpful in organizing
gernational arbitral proceedings where the parties are from different
Jewal systems. Such guidance will set aside a lot of misunderstandings,
:__Jl;r-l Im

of making decisions on organizing arbitral proceedings

The decision by an arbitral tribunal on organizing arbitral
yoceeding can be taken with or without prior consultation with the
arties. Such consultation can be at one meeting or more, carried out by

orrespondence or telex or telephonic conversation. A special meeting
‘ean be arranged for discussing procedural consultation between the
nibitrator and the parties. Such meetings are referred to as “preliminary
meeting”, “preheaning conference” or “preparatory conference”

List of matters for possible consideration in organizing arbitral
~ The Notes suggest a list, followed by annotations of matters on
- Which the arbitral tribunal may want to take decisions on organizing
drbitral proceedings. The purpose of the Notes.is to promote a universal
(Practice, taking into consideration the vanous options available for
- Brganizing arbitral proceedings. The Notes also make it clear that the
tiscretion available to the arbitral tribunal in orgamzing proceedings 1s
- Subject to the arbitration rules and the law applicable o arbitral
= CELlre,
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